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A ‘\tcz‘fc s Counterstatement of the E\‘«l e Pertaming o Lopez's
ment of Lrror in Lis Suppler '

During jury sclection at the start of Loper/s wial, one of the
prospective jurors openly disclosed that he was the brother ot the
prosccutor's wite's father. Toper did not object (o this juror or moeve w
bave the furor removed for cause. However. Loper used a peremptory
strike to have the prospective juror removed: therefore, the juror did
not sit on the actual rial, Lopez then accepted the jury as impancled
cven though hie had one remaining peremptory strike that went anused.

Should Lopez receive a new trial because one of the ]:nfos’)cct‘\"‘
jurors who did not sit on the actual trial was o family member ot the
proseeutors wife?

B. Facts Relevant to Appellant's Issue in Supplemental Brict

The jury in this case was inttially composed of twelve jurors plus
one alternate juror, for a total of thirteen jurors including the alternate. RP
99, Hecause an alrernate juror was sclected. cach side was allowed seven
veremprory strikes. Supp. RP 1658-109.

Prior to the attornevs' voie dire ol the jury panel, the trial judge
asked the jurors a series of questions: one of those questions was, "do any
ol vou know the defendant or any of the lawyvers on either side ol this
casc?" Supp. RP 9. Juror number-Tour raised his card 1o answer
alfirmatively o the judec's question. Supp. RP 9.

During the prosecwor's vadr dive of the jury pancl. the prosecutor

engaged juror number-four in a series of guesifons und answers that served
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to disclosce that juror number-four was @ brother to the proseeutor's wife's
father. Supp. RP 94-93,
At the close of voir dire. cach side passed the jury panel for cause.

Supp. RP 165, The presceutor and the defense then bepan the exercise of
peremptory challenges. one by onc. with the prosecutor exercising the first

challenge. Supp. RP 165-168. The defendant used his fourth peremptory
challenge to strike juror number-four. Supp. RP 107, The defense
ultimately used only six ol its seven allowed peremptory strikes. Supp,
RP [63-168. Aftor using its sixth peremptory strike. the Jdeflense uecepted
the jury as composed and allowed its final perempiory strike to go unuscd.

pp. RP16S,

C. Argument
Mr. Lopez cites a number ol cuses to suppaert his asscrtions that the
prosccutor committed misconduct and that Lopez is endtled to a new (rial
because g member of the jury panel, juror number-four. was related to the
wrosecutor's wile, Loper asserts that these circumstances violated ROW
AL TR0 which reads in relevant parts as follows:

A challenge for implied bias may be taken for any oy all of the
foliowing causes, und not otherwise:

{1) Consanguinity or allinity within the founh degree to cither
party.
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(2 Standing in the relation of guardian and ward, sitormey and
chient. muaster and servant or landiord and tenant. to a paz‘ty: or
being a member ot the family of, or a partner in business with. or
in the employment for wages. ol a parzy. or v being surety or bail in
the action called for irial, ov otherwise, for a party...

ROWA 4.44.180.

Lopez asscrts that this issue may be ratsed for the first fimic on
appeal. In the context of the cases cited by Lopez, the Sue would
ordinarily agree and concede this point. However, nore of the cases cited
by Lopez involve a situation where & juror has openly disclosed that ke or
she was related to a party 1n the case. So. the State agrees that where
during vair dire o lurer hus Tuiled (o disclose Taols constituting an implice
hias, the issue may be raised for the first tinc on appeal. St v Cho. 108
W, App. 315, 32930 11.3d 496 (2001). Flowever, none of the cases cited
by Loper siands 1or the proposition that a party who knows o an 1ssue of
implied bias at triad -- because the prosccutor has openly disclosed the
issue during voir dire -- mayv uevertheless ruise the issue of inphed bias
for the first time on appeal {even though the party did not object or move
to excuse the juror durig voir dire after the disclosure was made).

When a party kpows ol a grounds for auplied bias but "a challenge
is not made az trial, it s waived.” Ouiv v Sievenson-Curson School Dist,
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30361 Wi App. 747812 P.2d 133 (1991). Because Toper knew of
the relationship between the prosecutor and juror number-tour, und
because he knew ol'it belore any peremptory or for-cause strikes were
offered 1o the court -- but he nevertheless failed 1o veice any ebiection or

£

10 move 10 have the juror disqualified unnl after the verdict -~ he has
waived the issue. Basid v Pope. 105 Wash, 212, 5 P22d 329 (1931 To
odtain a new trial because ol an alleced implied bias. Lopez "must first
dgemonstrate that a juror failed 1o answer honestly a material question on

voir dive, and then Turther show that a correct response would have

arovided a valid basis for a challenge for cause” Molonough Paower

o

i

{oquipmend, fneo v Urecrnrood, 464 U5 5480536, 104 5.C 845,
850 (U8 kan, 1984y,
Additionally, even i Lopez would have moved in the trial court 1o

Iave juror number-four disqualified for an implied bias under RCW
444,180, his motion should have properly been devied beeause the statute
anplies o relationships ol "consunguinity™ und "famaly.” The prosecutor
and his wife's father’s brother are not related by "consanguinity:” nor are
they "famly.” as "family" is defined. No statutory delinition of "family”
was located that 1s applicable specifically to Title 4 of the Revised Code of
Washingion. but the ovdinary dictionary defmition of "lamily" is as
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follows: "[A] group ol individuals Hiving under one roof and under one
head... [A] group of persons of common ancestry..." The term "ancestry”

1" Y]

refors to "lincage.” whicn is detined as a "lincal descent from a conunon
progenitor.” THE MERRIAM WEBSTER DICTIONARY {(New Pdiion, 1994,
Thus. the prosecutor’s wile's father’s brother is not a blood-relative of the
prosecutor and 1s not a near-cnough refative of the prosceutor 1o give rise
to implicd bigs under RCW 444180, They do not hive under the same
rool, and they do not descend (ron d common progenitor,

"The general rule 15 "A juror is not incompetent in a criminag!
action hecausc reiated 1o the prosccuting attorney...”" Srafe v, Peterson.
100 Wash, 668, 669-670. 70 P.0d 306 (193 quoting 35 (L1 321
Furthermoere:

Lven if defendant had attempted a challenge for cause.
which he failed to do. a juror ina criminal case is not incompetent

by reason of relationship o the prosecuting attorney. Stare v,

Deterson, 190 Wash, 668, 70 P.2d 306 (1937 Sce also RCW

4,44 1800 In the present case, as in Pererson, the prosccutor to

whom the juror was reiated Jdid not participate i the trial....
Stete v Kepder, 21 Wi, App. 022,626,587 P.2d 551 (197%).

To obtain a new trial due to an allegation of implied biag by a

Juror, Lopez must demorstrate actual projudice. Srare v Fire, 145 W 2d
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152,34 P.3d 1218 (2001). Lopez cannot demonsirate actual prejudice in

this case because juror number-four did not sit on his wial. [d.

B Conclusion

There was no implied bias in regard to juror number-four because
the juror was not a family member of the prosecutor. Even if there would
have been implied bias, Lopez has not demonstrated prejudice. Juror
number-four did not sit on the trial because Lopez used a pcremptory
strike to remove him. Even after striking juror number-four from the jury,
Lopez had one peremptory strike remaining that he did not use. Thus,
Lopez demonstrated that he was satisficd with the jury that heard his case

and that he did not suffer any prejudice. Topez was {ound guilty by a fair

jury.
DATED: November 17,2011,
MICHAEL DORCY
Mason County
Prosecuting Attorney
Tim Hi gos
Deputy Prosecuting Attorney
WEBA #25919
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IN THE COURT OF APPEALS OF THE STATE OF WASIHINGTON
DIVISION 11

STATE OF WASIINGTON, )
) No. 41256-0-T1
Respondent. )
) DECLARATION OF
Vs, ) FILING/MATLING
) PROOF OF SERVICE
MICHAEL LOPEZ, )
)
Appellant, )
)

1, Tim Higgs, declare and state as follows:

On THURSDAY, NOVEMBER 17, 2011, I deposited in the U.S.
Mail, postage properly prepaid, the documents related (o the above cause
number and to which this declaration is attached, SUPPLEMENTAL BRIEF
OF RESPONDENT, to:
Michacl Lopez
#723940
Stafford Creek Correction Center

191 Constantine Way
Aberdeen, WA 98520-9504

I, Tim Iliggs, declarc under penalty of perjury of the laws ol the
State of Washington that the foregoing information is true and correct.

Dated this 17th day of November, 2011, at Shelton. Washington.

R

Tim Higgs (WSBA #25919)

Mason County Prosecutor’s Oftice
321 m Fourth Street, PO Boy odo
Shelton, WA 98384
Tel (360) 427-9670 Fxt 417
Fux (36034277754
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